






14. Whether the sample is deemed deficient, invalid or accepted is controlled solely

by the microcomputer program and this program may only be analyzed from an

examination of the source code used to produce it.

15. J have noted that there are kno\vn problems with the so-called interferent detector

not working, when mouth alcohol has not been flagged.

16. This raises an important aspect of this case because if there is an interfering

substance, defined as a volatile organic compound with an lR spectrum similar to

ethanol-at least in the regions of the spectrum where the Intoxilyzer 5000

analyses it, or mouth alcohol is present but this machine is not accepting the

sample because of an error in the methodology of the calculation, then calling the

sample as deficient, when it may not be deficient but may actually involve mouth

alcohol or an interfering substance.

17. I also note this because the machine shows a counter on it as it relates to the

breath volume.

18. The BCA has called this a "puff count", but t.here is no such thing in science as a

"puff", or at least any repeatable definition across human populations that is

definable in terms of volume and flow rate. I am unsure what this counter is doing

or how it relates to samples outside of the admission of the BCA. That the number

is being duplicated on the test record under "Remarks:" substantiates the premise

that this is a subjective measure with no scientific validity.

19. An examination of the source code would reveal the answer to the problems

associated with the deficient sample, whether if both a deticient sample and an

invalid sample exist, which one is defaulted and printed on the document if both
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exist, and what is occurring with the sample counter and what role it pJays in the

sample acceptance.

20. This opinion is based on a reasonable degree of scientific and engineering

certainty.

fURTHER YOU AFFIANT SAYETHNOT.

Subscribed and s~Qj~ . .f~'/l c; Ir;f,re ~e tru( dayOf~ , 2009.
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