SULLIVAN, MOUNTJOY., STAINBACK & MILLER psc

ATTORNEYS AT LAW

Ronmald M. Bullivan

Frank Swainback
James M. Miller
Michael A. Fiorella
William R. Dexrer
Allen W, Holbrook

R. Michael Sullivan aAandrew S . GarViS , Escr.

P Mazenm Willic minara r. Koch, Esqg.
Bryan R. Reynolds Korh & Qaxvio, L.L.C.
Lake Calhoun Professional Bldg.
2109 Hennepin Avaenues South
Minneapolis, Minnesota 55408

April 6, 2007

Tisan A Kamuf

Mark W, Sarnes
Julla B. Hawes

Re: Joseph Kane vs. Commlss1oner of Publlc Safety
Court File No. 06-23021
Susan Lynn Quartstad vs. Commissioner of Public Safety
Court File No. 27-CV-07-3000 :

Gentlemen:

. Your respective letters of March 16 and Mirch 28,
addressed to CMI, have been forwarded to this firm for a
Yesponse. CMI, Inc., is a Kentucky corporatlon and has no
offlces,_employees, or documents in the ‘State of Mlnnesota
It is-not a party to the respectlve ‘cases above pending in
the Minnesota courts. CMI is a vendor of a product, the
IntoXilyzer 5000, sold in Mlnnesota and more than 40 other
states 1n the United States.

I am not aware of any authority, other than the
Uniform Act (M.S.A. Section 634.07) which authorizes a
Minnesota Court to -attempt to obtain testimony or documents
from an out-of-state witness. That statute would reguire
vou to file a motion, and present testimony, to show that a
CMI witness or documents are somehow “material” to Bome

e e el g o defetse either of you dre making in the above
cases: Cases construing the Uniform Act deem the
materiality reguirement to mean that the information
requested from the out-of-state withess is exculpatory, or
favorable, to the defendant. In the unlikely event that a
Minnesota Court somehow determined “materiality” to exist,
and sent a duly authenticated “certificate” to a court here
in Daviess County, Kentucky, CMI would have the right to a
separate hearing and an independent determlnatlon of any

flndlngs by a Mlnnetha Court .
*lephone (279) 926-4000

welecopier (270) 6E3-6654 ' Further, in-terms of the letter of March ‘16; from Mr.

Koch the date and time set for the return 1s the calendar
10¢ St. Ann Building . :
PO Box 727

COnwensboro, Kentucky
42302-0727
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SULLIVAN, MOUNTJOY. STAINBACK & MILLER psc

Andrew S. Garvis, Esqg.
Richard F. Koch, Esq.
April 6, 2007

Pags 2

year 2007 in the letter from Mr. Garvis, the attached
subpcena is for May 14, 2007. Both of you seek information
from CMI, set forth in a laundry list that includes the
exact same 13 requested items. Some of the requests are
simply incomprehensible (“written critical design review
for the software”). Others would require a CMI engineer to
review and spend countless hours in order to determine
applicability at all, and additiocnal untold hours, perhaps
days, to research recgords and files. Other requests are,
apparently, for information within the possession of the
state, such as documentation of any “repalrs” perforined on
a particular in=slLrument.

Finally, the lisgtk includes the scrcware tor the
Intoxilyzer S000, which consists of the source code itself,
a trade secret of CMI. The source code consists of
approximately 50,000 lines of computer code, written in
assembly language, which would no doubt take you, or any
expert that you might hire, weeks to review if they could
read the language at all. CMI has not produced the source
code to any of its customers in any state in which it does:
business,

In short, your list of documents to be préduced is
obviously intended as a complete fishing expedition, and
one of astounding over-breadth, and therefore lacking in
good faith in my opinion. CMI respectfully declines to
comply with your request.

Sincerely yours,

Allen W. Holbrock
AWH/e3j

c¢c: Jim Haase. Esqg.
CMI, Inc.
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| wxpert Affidavit on Software Installed in State of Minnesota Intoxilvzer Machines
By Harley R. Myler, Ph.D., P.E..
Harley Myler being duly sworn, hereby deposes and says:

A. My address is: 2495 Evalon Street in the Oaks Historic District of I?eauxflont, Texas. [ am
employed at Lamar University as a Professor and Chair of Electrical Engineering and have_ bce_n
with Lamar since 2001. Previously, I was a professor of at the University of Central Florida in
Orlando. My professional resume is attached and it outlines my professional qual}ﬂcati?ns as an
expert in electrical and computer engineering. My academic Curriculum Vitae 1s ax-rallable _fcr
download from my university website [1]. I have over twenty years of experience in teaching
electrical and computer engineering topics at the senior and graduate collegiate levels. I have been
tenured as an expert witness in numerous courts across many jurisdictions, some of which are
listed in my resame. :

D. I 1988 I vwas asked to review issias and render an opinion concerning breathalyzer machjm_as
in use in Orange County, Florida at the request of defendants who had been tested by said

machines where evidentiary materials had been produced to be used in court hearings regarding
their alleged state of alcohol intoxication while operating motor vehicles. The machines in
question were Intoxilyzer 5000 (I5000) devices as approved for evidentiary use by the State of
Flerida. My opinion was requested since 1 have both industrial and academic experience in
embedded systems, which is the class of machines that the 15000 belongs to, and specific
experience with the Zilog Z80 microprocessor software and hardware, which is the CPU of the

15000. I also have a background in general chemistry since I hold a bachelor of science in that
field.

C. I am submitting this Affidavit on behalf of the clients of the Koch and Garvis, LLC firm in
Minneapolis, Minnesota who have retained me as a consulting expert.

D.In forplulating my opinion, I have reviewed relevant documents and reports that were provided
by my clicnts specific to the State of Minnesota Intoxilyzer 5000 serial #68-010157.

E. My opinion, based on a reasonable degree of scientific and engineering certainty, is as follows:

At issue is the methodology of how the 15000 machine determines the value of breath aleohol
concentration that it outputs as evidence. There is some debate on how this process
Spef:iﬁcal}y occurs and the manufacturer has described the approach in narrative form in
various documents such as the operator and service manuals, but the exact process is not
public. In my opinion, the exact process can only be determined by examining the source
f:odc of the software program running in the instrument. A marketing feature of the 15000 is
it's ability to be fitted with software customized to any specialized requirements that the
owner may have. In the case of the Minnesota machines, the software has been custom
programmed to accommodate state requirements [2, p. 57]. The Intoxilyzer 5000 is a
E:omplcx computer-driven device and, as such, is exclusively dependent on the software
installed for effective operation. A statement from the marketing brochure of an 15000 model
states: Every aspect of operation, from displaying and privaing of inform~tion Io the basic
electrical and mechanical fumctions, is micro-computer controlled]3]. What this means is
that should the control program as defined by the software be removed, the device will no
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not intended in the process of the modification.

longer function. Likewise, this pro

1 examined maintenance and calibration records for a Minnesota 15000, serial' mm}ber 6%-
010157[4] and found that this machine appears to have had three software versions mstalle.d
since 1998 when it was placed in service. What this means is that the devrice has 1_3een in
service with only basic checks having been performed using simulators fol_lowmg the
software updates. The significance of this is that the simulator test is indepezndent of the
human subject test. To illustrate, I refer to figure 2-4, labeled the Functional diagram of an
air blank, Minnesota Intoxilyzer 5000 (pg. 15), figure 2-5 labeled the Functional diagram of
a breath sample, Minnesota Intoxilyzer 5000 (pg. 17) and figure 2-6, labeled the Functional
diagram of a control sample, Minnesota Intoxilyzer 5000 (pg. 17) of the Minmesota
Department of Public Safety document titled Infoxilyzer 5000 Basic Operator Breath Test
Course Manual{2). Figures 2-4 and 2-5 show that an air blank and a breath sample (as
provided by a human subject) share the same inlet, that of the breath hose, but not the same
outlet. The exhaust of the air blank takes a different route due to the fact that the air blank is
drawn in to the machine by a pump rather than being blown ir by a human. In figure 2-6 we
see that vapors from the simulator follow a different path on entry (via the pump) and on
exit, return to the simulator. In all three modes the air, breath or vapor passes through the
sample chamber, but in the simulator mode the pressure transducer is not available. The
significance of this is that these modes are under computer control. The software program
must reconfigure the machine for each mode and it is possible that the simulator and air
blank tests are fully functional while the breath test may be in error. 1 state this because I do
not know what the machine is doing during a subject test and I have seen no evidence of
human testing wusing blood-breath correlations on this machine following software updates.
Clearly this machine is analyzing the alcohol conient of the ambient air and the simulator
vapors accurately and repeatably from the data supplied in [4]; however, it is my opinion that
without an examination of the software program and in the absence of a recent blood-breath

correlation analysis, we cannot have absolute certainly that the i i
i " software is operatin;
when analyzing a subject sample, . y perating propetly

instanecs of oS VeTY of multiple software (and hardware) changes across various
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Da is 9th day of September, 2006, at Beaumont, Texas.
- '. 1 .~ Signange

-
s
il

r '“_V

¥ Tena ir.}' R TNAyler

State of Texas

County of Jefferson

 Subseribed and sworn to before me this Sth day of September, 2006.

Notary Public

{resume attached)
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Harley R. Myler, Ph.D., P.E.
2495 Evalon Street
Historic Oaks District
Beaumont, Texas 77710

Email; b.mvilerv@mvier.org Phone: 409-838-2327 Fax: 713-490-3534

http:/rwww.myler.org

Professional Preparation

Ph.D., Electrical Engineering, New Mexico State University, Las Cruces, NM, 1985.
M.S., Electrical Engineering, New Mexico State University, Las Cruces, NM, 1881.
B.S.. Chemistry & Electrical Enginaaring (double-majer), Virginia Military Institute, Lexington, VA, 1975.

Industrial Experience

Missile Systems Officer, CPT, US Army Air Defense Artillery

Digital Design Engineer, General Instrument (El Paso, Texas)

Digital Systems Engineer, Space Communications Company (Las Cruces, NM)
Systems Engineer, Septor, Inc. (El Paso, Texas)

Staff Engineer, Martin-Marietta Orlando Aerospace {Orlando, Florida)

President, -Math Inc. (Orlando, Florida)

Patents & Copyrights

Method for Measuring and Analyzing Digital Video Quality, 2003, U.S. Patent #6577764.
Trophorometer, 1891, U.S. Patent #5,094,521.

Automated Knowiedge Generation®1989, University of Central Florida.

- UCFImage®©1998, University of Central Florida.
 simANNs®1989, ANNview®1991, parsimANNs©1991, University of Central Florida.

01

Professional Organizations and Licenses
Institute of Electrical and Electronics Engineers (IEEE)
East Area Chair, Region V (2006-present)
Senior Member (1991-present)
Chair, Beaumont Section (2002-2006)
Floridar Professional Engineer (by examination}, Electrical Engineering #40190.
Texas Professional Engineer, Electrical Engineering #34458.
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Harley R. Myler, Ph.D,, P.E.

Consulting Experience

-***GEﬁfﬁffSFGﬁ&Ui}aﬁﬁﬁal Research and Development (CORD), Waco, Texas.

1T

Frontier Technelogies, inc., Orlando, Florida.

American Academy of Ophthalmology, San Francisco, California.
McDonneli-Dougias Aerospace Co., St. Louis, Missouri.

Martin-Marietta (now Lockheed), Orlando, Florida and Denver, Colorado.
Autonomous Technologies, inc., Orlando, Florida.

National Instruments, Austin, Texas.

Analog Devices, Norwood, Massachusefts.

Academic Appointments

Professor & Chair, Department of Electrical Engineering, Lamar University, Beaumont,
Texas, August 2001-present.

Professor of Electrical Engineering, University of Central Florida, Qrlando, Florida,
September 1897-August 2001.

Associate Professor of Electrical Engineering, University of Centrai Florida, Orlando
Florida, September 1881-August 1997.

Assistant Professor of Electrical Engineering, University of Central Florida, Orlando,
Florida, September 1986-August 1891,

Recent Publications

Myler, H. R., Bagasrawala, S. A., Narayana, N. V. "OFDM and GSM Protocol
Optrmszatlon on a Software Defined Radio Pzraliel Processing Architecture,”
International Engineering Consortium Annual Review of Communications,
Volume 58, 2005.

Guo, J., Van Dyke-Lewis, M. and Myler, H. R., "Gabor Difference Analysis of
Digital Video Quality,” IEEE Transactions on Broadeasting, 50:3, September
2004, pp. 302-311.

Myler, H. R., Guo, J., and Van Dyke-t.ems M. "No-Reference Digital Video
- Ouality. Am]yc;m " Internationsl, Engineefng Cencertivm Annual Review of

Cormmunications, Volume 57, September 2004.

Myler, H. R, 'Bagasrawala, 8. A, Narayana, N. V., YA Concurrent Processing
Approach for Software Defined Radio Baseband Design,” 2005 IEEE Region V
Technical Conference, Denver, Colorado.
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Harley R. Myler, Ph.D., P.E.
Expert Witness Activity (since 1988)

Stuart Hyman, Attorney, Orlando, Florida—court appearances in Orange, Seminole and
Osceola Counties.

Jaeger & Blanknrer, Orlando, Florida—court appearances in Orange, Seminole and Osceola
Counties,

Whited Law Firm, Daytona Beach, Florida—court appearance in Volusia County.

Robert N. Harrison, Venice, Florida-court appearanece in Sarasota County, FL.

Halford G. Schuhmacher, Attorney, Marathon, FL— court appearance in Monroe County.
Isaak & Zwirn, Tampa, Florida—court appearance in Hillsborough County.

‘Public Defender, 6th Judicial Ckt, Clearwater, Florida—coﬁrt appearance in Pinellas County.
Public Defender, ‘Nast Palm Beach, Florida—court appearance in Palm Beach County.
Carr & Carr, Naples, Florida—retained for consultation.

Hersch & Talisman, P.A., Coconut Grove, Florida—court appearance in Dade County.
Fox Bowman & Duarte, Bellevue, Washington—retained for consultation.

Emest Mullins, Attorney, Kissimmee, Florida—court appearance in Osceola County.

Haie and Dorr LLP, Washington, D.C.—retained for consultation.

Fish & Richardson P.C., Wilmington, Delaware-~retained for consultation.

Reed C. Cary, Melboume, Florida—court appearance in Brevard County.

Essen & Essen, Miami, Florida—court appearance in Broward County.

McDonald & Shearer, Lakeland, Florida—~court appearance in Poik County.

Cooley Godward, LLP, Palo Alto, California-—retained for consuitation.

The Mack Law Firm, Englewood, Florida—retained for consuitation.

Harold M. Stevens, P.A., Ft. Myers, Florida—court testimony in Lee County.

Berry, Cay, McFee and Martin, LLP, Naples, Florida——court testimony in Collier County.
McGuire Law Firm, Tampa, Florida—court testimony in Pinefias County.

Koch and Jarvis, LLC, Minneapolis, Minnesota—retained for consultation.
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