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July 20, 2009

The Honorable Timothy R. Bloomquist

Chief Judge of  Tenth Judicial District

18 North Vine Street

Mora, MN 55051

RE:
Source Code Settlement

Dear Judge Bloomquist:

On July 16, 2009, Judge Donovan Frank permitted the State of Minnesota and CMI, Inc. of Kentucky to enter into an agreement regarding contractual disclosure of the source code to the Intoxilyzer 5000. This agreement between the parties, over the objection of amicus participant Minnesota Society for Criminal Justice (MSCJ), proposes one approach Minnesota drivers may use to attempt to exercise their right to examine and analyze the source code to this machine. 

This agreement requires CMI, Inc. to provide a hard copy of the source code for review within the next 30 days. The agreement also requires CMI provide an electronic review of source code, for analysis at its headquarters, within the next 14 days.

On July 18, 2009, MSCJ unanimously voted to move forward with review of the source code under the terms determined by the State of Minnesota and CMI.

The MSCJ is coordinating efforts of the defense bar to retain experts to travel to Kentucky to review the source code, as dictated under the terms of the agreement, in cases where all of the conditions precedent to the agreement have been met.  The conditions include requirements that the courts in criminal cases and implied consent cases: 1) issue an order compelling disclosure of the source code, 2) execute a protective order, and 3) issue the appropriate non-disclosure agreement to counsel.

While the specific details regarding such an expedition to Kentucky have not yet been finalized, MSCJ estimates that such an undertaking, from analysis to issuance of a final report, will reasonably take approximately 180 days.  We respectfully request that this time requirement be taken into account with regard to the scheduling of the criminal and implied consent cases.
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Thank you for your time and consideration

Yours very truly,

Roger A. Gershin

President, Minnesota Society for Criminal Justice
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